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Current Topics. 


Mr. Justice Birkett. 


THE latest addition to the High Court Bench has been 
greeted with pleasure by the legal profession as well as by the 
greater public to whom the name of Sir NORMAN BIRKETT is 
familiar. From now on the new judge’s outstanding gifts of 
eloquence will be devoted to the service of the State, a service 
to which he is no stranger, for he is a justice of the peace for 
the County of Buckinghamshire, and was Liberal member of 
Parliament for East Notts in 1923 and 1924 and 1929 to 1931. 
His attractive voice has become familiar to millions through 
the mediuin of a series of inspiring talks which he recently 
concluded on the programmes of the British Broadcasting 
Corporation. Ilis personal popularity with his former brothers 
at the Bar sould ensure him an easy transition to the ardours 
of the Bench, where it is obvious that a very different kind 
of work awaits him from that to which he has become 
accustomed. The eloquence, however, which has charmed 
juries and swayed judges will not be entirely lost to the 
public, but will be secured both as an ornament and an 
instrument of justice. 


Regulation 18s. 


Some further views of eminent authorities on the question 
recently decided by the majority of the House of Lords in 
Liversidge v. Anderson have become available in letters to 
The Times since the judgment was delivered. In the issue of 
12th November, Mr. P. E. ROBERTS argued that in the reign 
of Charles i the power of arbitrary imprisonment was only 
claimed for the King and his Council, not for a single official. 
He referred to what he termed the analogous case of the 
Five Knights, in which the judges refused to release the five 
knights on a writ of habeas corpus on the perfectly good 
ground, as the law then stood, that they had been incarcerated 
by the special command of the King. He recalled that. the 
King’s authority was so much shaken by this unwilling verdict 
that it is almost certain that he used his legal power no more. 
He also recalled LorRD SHAW’s famous dissenting judgment in 
R. v. Halliday [1917] A.C. 260, on the similar reg. 148 of the 
last war, a judgment which, he said, subsequently came to be 
regarded as right. In the same issue, Mr. A. M. LANGDON, 
K.C., wrote that the statute and orders were enacted “ to 
stifle betimes the possibility of help being given to the 
invader,” and in construing an Act of Parliament, in addition 
to the primary considerations—what do the words mean in 
their ordinary sense, how far is the sense modified by the 
context—there is another equally important, namely, what 
were the circumstances in which and what the evil against 
which the statute was enacted. The throes of actual war and 
the imminent danger of invasion were circumstances 
irreconcilable with the routine life of peace, during which the 
Habeas Corpus Act flourished. Mr. FRANCIS HIRST, as one 
of the leading counsel in R. v. Halliday (above), pointed out 
in The Times for 13th November, that after the writ was refused 
by a majority of the Lords, the prisoner Zadig was almost 
immediately freed. Mr. J. D. CASSWELL, K.C., added to 
Mr. LANGDON’s letter in the issue of 14th November by 
pointing out that the Home Secretary in practice did not act 
without very careful consideration of the facts submitted to 
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him, and consultaticn with other departments well qualified 
to investigate the facts. He also criticised the language in 
which the regulation was framed on the ground that it should 
have been unmistakable. Mr. W. J. WENHAM pointed out 
in the same issue that it was to be regretted that the present 
regulations were not more often challenged before His Majesty’s 
judges. Mr. DerMoT MorRAH, in the same issue, wrote that 
provided Parliament remained vigilant, the judgment in 
Liversidge’s Case threatened only a temporary, where the 
judgment in the Five Knights’ Case threatened a permanent, 
The matter must 
rest there for the present, as the Prime Minister himself stated 
in the Commons on 11th November that it was not proposed 
to amend the law, as the powers conferred by reg. ISB were 
conferred by the House and we are not yet in a sufficiently 
secure position to abandon them. 


Offices of Profit under the Crown. 


DRASTIC amendment of the law as to the appointment to 
or holding of an office of profit under the Crown is recom- 
mended in the recent report of the Select Committee on 
Offices or Places of Protit under the Crown. Such appoint- 
ments, it is proposed, should, with the exception of a limited 
number of holders of Ministerial offices and holders of offices 
which may be reasonably and properly held by Members 
of Parliament, disqualify for membership of the House 
of Commons. This principle, which has been followed since 
1907, has been departed from in some notable recent cases, 
such as those of Sir SAmMuEL Hoare and Mr. MALCOLM 
MacDonaLp, both of whom retained their seats on their 
appointment to the Embassy of Madrid and the office of 
High Commissioner to Canada, respectively. The Committee 
point out in its report that the law on the subject is obscure, 
confused and, in some cases, obsolete, and recommend that a 
comprehensive Bill to take the place of existing law be passed 
at an early date. The recommendations include the limitation 
of the number of Ministers in-the House to sixty and the 
limitation of the number of unpaid parliamentary private 
secretaries. The stewardships of the Chiltern Hundreds and 
the Manors of East Hendred, Northstead and Hempholme 
should continue, it is suggested, to be regarded as offices of 
profit under the Crown so as to be offices acceptance of which 
causes a member to vacate his seat. It is also pointed out 
that care should be taken to secure that the Recorder of 
London, the Common Serjeant, all stipendiary magistrates, 
the Judge of the Appeal Court of the Isle of Man, 
ambassadors and High Commissioners are disqualified from 
membership. On the other hand, among those who should be 
exempted from disqualification, in the Committee’s opinion, 
are officers and men of the Forces not on active service, high 
sheriffs, recorders (except for the areas to be covered by their 
offices), unpaid members of the Forestry and Charity Com- 
missions and the King’s Printer. Pensions from the Crown 
should not be a ground of disqualification, it is stated, except 
those given for no good and valid consideration. It is no 
longer thought necessary to enforce the law by means of 
penalties and the common informer. The Committee suggests 
that the new consolidating legislation should be introduced 
at once so that when the emergency legislation on the subject 
lapses, as it is emphasised that it should at the end of the war, 
there will be no interim period of uncertainty. 
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Speculation in Agricultural Land. 


In the House of Commons on 11th November the Minister 
of Agriculture announced the intention of the Government to 
make a new Defence Regulation to restrict the power of the 
purchaser of agricultural land to give effective notice to quit 
to the sitting tenant so as to avoid speculation and the 
disturbance of tenants who were playing their part in the 
national food production campaign. The regulation would 
provide that where the whole or any part of an agricultural 
holding was subject to a contract of sale made since the 
outbreak of war, or had been sold in pursuance of a contract 
of sale made since that date, any notice to quit that holding, 
or any part thereof, given to the tenant, so as to expire at 
any time after the end of the year 1941 should be null and 
void unless the Minister of Agriculture or the Secretary of 
State for Scotland consented in writing thereto. The Minister 
commented that as at least twelve months’ notice must be 
given in the case of an agricultural holding (with the exception 
of a few short leases in Scotland where only six months’ 
notice was required), the regulation would, in general, cover 
any case where there had been a contract of sale since the 
outbreak of war and a notice to quit had been given since 
3ist December, 1940. No action was necessary at the present 
time, said the Minister, with regard to the purchase of land 
for investment, especially as the Government had already 
announced that, in so far as land purchased might subsequently 
become subject to public acquisition or control, any com- 
pensation would not exceed sufis based on the standard of 
values at 3ilst March, 1939, and that legislation to give efiect 
to this decision would be introduced in due course. The case 
was different, however, in the case of purchases of agricultural 
land for speculation, where the operator aimed at a quick 
turnover, resale with vacant possession, and the exploitation 
of the sitting tenant, who might be induced to pay a high 
price in order to avoid the loss of his farm. The restriction 
of the power to give notice to quit to the sitting tenant should 
prove an effective deterrent to this form of unconscionable 
exploitation. 


A Void Election. 


THE election of aldermen on 10th November, 1941, to a 
borough council resulted in the rejection of an alderman with 
two years’ service as mayor of the borough. The town clerk 
later expressed the view that the election was void, having 
regard to the provisions of the Local Elections and Register 
of Electors (Temporary Provs.) Acts, 1939-41. The 1939 Act 
specifically defines local elections to which it applies to mean 
the election of an alderman of a county or a borough, as well 
as that of a councillor of a county, borough, urban or rural 
district of a parish, as well as of an elective auditor of a 
borough. It does not, however, apply to the election of a 
lord mayor or a mayor or to a chairman of a county council, 
a district council, or a parish council (s. 7). While the Act 
is in force no local election is to be held, and any alderman, 
councillor or elective auditor is to continue in office. Vacancies 
which occur from time to time are to be filled in the manner 
specified in the Act. The error is to be deplored on the double 
ground of its illegality and the unnecessary resentment which 
it not unnaturally caused. 


Disposal of Company Documents. 


NEw regulations (S.R. & O., 1940, No. 1778) adding 
regs. 6 and 7 to the Defence (Companies) Regulations, 1940, 
made on lith November, 1941, deal with the disposal of 
documents in the custody of the registrar relating to dissolved 
companies and the destruction or disposal of transfer deeds of 
securities of a company. ‘They provide that so much of 
s. 314 (1) of the Companies Act, 1929, as provides for the 
removal, at any time after the expiration of two years from 
the dissolution of a company dissolved under that Act, of 
documents in the custody of the registrar relating to the 
company and for the disposal of the documents in accordance 
with the Public Records Acts, 1838 to 1898, and the rules 
made under those Acts, shall apply in relation to documents 
in the custody of the registrar relating to any company which 
has been dissolved. They also provide that where any transfer 
deed of securities of a company, being a deed in the possession 
of the company or of a person acting on their behalf, is 
destroyed or otherwise disposed of, at any time not earlier 
than three years after the transfer had effect, by a person 
acting under the authority of the company, neither the 
company nor that person shall be under any liability in respect 
of the destruction or disposal of the deeds, so long as the 
company or that person was acting in good faith and had no 
notice of any claim (whether against the company or against 
any other person) to which the deed may be relevant. The 
new order should be a valuable contribution to the paper 
saving campaign. 





| Control of Paper. 


THE Control of Paper (No. 36) Order came into operation 
on 12th November and is designed principally to conserve 
supplies which are needed for munitions and other essential 
purposes. It contains a number of provisions intended to 
secure that object. No retailer in future may provide paper 
for the packing or wrapping of goods, except foodstuffs or 
goods which the shopkeeper has agreed to deliver. The 
Ministry anticipated an evasion of this provision by announcing 
that the making of a charge for wrapping would be an infringe- 
ment of the order. Gratuitous distributions of advertising 
circulars about the sale of goods are also forbidden, with 
certain exceptions, including circulars advertising the sale of 
seeds and the sale or loan of books. Labels may not be 
attached to parcels unless the directions cannot be stamped 
on the wrapping or container, or unless the container is 
returnable. Cinemas, theatres and other places of entertain- 
ment are allowed a maximum of ten posters to advertise any 
one programme, and the size of all posters and advertising 
showeards is reduced by one-half. The order also prohibits 
certain classes of directories and all local guide books. No 
more than four copies may be prepared of any list of persons 
present at any meal or other entertainment. ‘The manufacture 
of hair sachets from paper or wood pulp is also forbidden, so 
that permanent waves will have to live up to their name in 
future. The manufacture of greetings cards and table stationery 
is prohibited, and there are restrictions on the production of 
calendars and programmes. News bulletins and other 
occasional publications may not be published unless they were 
in existence before 16th August, 1940. The use of paper in 
stock for manufacturing certain paper articles and the use of 
paper made of waste paper or straw is now forbidden. The 
drastic and comprehensive character of the order is a measure 
of the seriousness of the situation. 


Prisoners of War and Law Books. 

Iv is to be hoped that every lawyer who can possibly help 
will make a ready response to the request, published in the 
current issue of The Law Sociely’s Gazette for law books for 
prisoners of war who are either studying for Law Finals, or 
are desirous of keeping their knowledge of the law up to date. 
The request comes from Lt.-Col. HUGH L. SWINBURNE, himself 
a prisoner of war in Germany, and is dated 22nd August, 1941. 
lie asks for text-books and current literature, and states that 
Captain BURDEN and Majors HARDCASTLE and AUSTIN BROWN 
have done and are still doing yeoman service in organising 
and running lectures and courses, but with the few text-books 
available this is increasingly difficult. He suggests four or 
six copies of, say, six standard text-books and any other 
material which may be of assistance for coaching and copies 
of recent law periodicals bound in quarterly volumes to assist 
the German authorities in censoring. The writer suggests 
despatch to Camp Senior Officer, and feels sure that the 
Y.M.C.A. will assist in this respect (as they have other 
professions) if any difficulty is experienced. The Council 
announces that they are endeavouring to ascertain precisely 
what books are required,by solicitors and articled clerks who 
are prisoners of war, both by direct communication with the 
prisoners and through the British Red Cross. In the meantime 
they are sending a number of books in response to Colonel 
SWINBURNDP’S request and will gratefully receive any books 
which members may care to present for the use of prisoners 
of war. It is only one of the ways in which a small recompense 
can be made to men who are bearing with fortitude one of the 
hardest of the fortunes of war. 


Recent Decisions. 


IN Mountain vy. Bermondsey Borough Council on 11th 
November (The Times, 12th November), H1tLBery, J., held 
that where a registration officer claiming fees as registration 
officer payable under the express provisions of s. 15 of the 
Representation of the People Act, 1918, issued his writ more 
than twelve months after the completion of his work.on the 
register, his claim was barred by s. 21 of the Limitation Act, 
1939, as being in respect of ‘‘ a neglect or default’ in the 
execution of a statutory duty by the defendants. 

In Downsborough v. Huddersfield Industrial Society, Ltd., on 
13th November (The Times, 14th November), the Divisional 
Court (the Lord Chief Justice, HUMPHREYS and LEwis, JJ.) 


held that the respondents in dismissing ‘‘ conscientious 
objectors’ were not doing so by reason of duties and 


liabilities which the latter were or might have become liable to 
perform or discharge by virtue of the National Service (Armed 
Forces) Act, 1939, and consequently had not infringed the 
prohibition in reg. 2 of the National Service (Armed Forces) 
(Prevention of Evasion) Regulations, 1939, and s. 14 (4) of 
the National Service (Armed Forces) Act, 1939. 
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Criminal Law and Practice. 
Forcible Entry and Billeting. 


A CORRESPONDENT writes to say that the article in this column 
on forcible entry in the issue of THE SoLicrrors’ JOURNAL for 
13th September is of considerable interest in these days, and 
he asks for my views with regard to the position which arises 
between the owner of property and a person who has obtained 
possession thereof, or of part thereof, by a billeting order, 
when that order is subsequently cancelled and the person 
refuses to leave. There must, he writes, be a sufficient number 
of cases to make the matter one of fairly general interest to 
the profession. 

In order to answer this important question, it is necessary 
to consider what is the precise effect of a billeting notice, and 
to refer, for this purpose, to reg. 22 of the Defence (General) 
Regulations, 1939. 

The effect of the notice is described in para. 1 of that 
regulation as ‘requiring the occupier of the premises to 
furnish therein, while the notice remains in force, such 
accommodation by way of lodging or food or both, and either 
with or without attendance, as may be specified in the notice 
for such persons as may be so specified.”’ 

It is necessary also to look at para. 2, which provides that 
where a room in any premises is required by a billeting notice 
to be devoted exclusively to the accommodation of any 
person, then, notwithstanding anything in any contract, no 
other person shall be entitled to occupy the room so long as 
that requirement is in force. 

The regulation also provides, in para. 6, for the revocation 
of a billeting notice by a billeting officer or for its ceasing to 
have effect by order of the Minister of Health or the Com- 
missioner of Works, and para. 7 provides for the surrender of 
the notice to the billeting officer and for its cancellation or 
amendment consequent, inter alia, upon revocation. 

It follows that, whether or no a billeting notice creates a 
sort of compulsory tenancy, the cancellation of the billeting 
notice results in the person billeted being liable to ejectment 
as soon after the cancellation as is necessary to enable him to 
remove his belongings. 

What Erle, J., said in Walker v. Johnson (1847), 11 J.P. Jo. 
102, with regard to his not assenting to the proposition that 
in every case where a man adopts vigorous measures to get 
possession of property he is not necessarily guilty of forcible 
entry, and that he was not prepared to say that a man might 
not use considerable force to get possession of his property 
from a person who has colourable possession holds good with 
regard to billeted persons who insist on remaining after the 
cancellation of their billeting notices. 

There is old and approved authority in Lady Russell's Case 
(1603), Moore 786 (approved by Duke, L.J., in Hemmings v. 
Stoke Poges Golf Club (1920] 1 K.B. 720, 751), that forcible 
entry by an owner where his premises are held against him by 
his servant is not indictable under the statutes of forcible 
entry or as a riot. On this subject Comyns, C.B., in his 
Digest, on Forcible Entry, says: ‘ It will not be a riot... 
if the servants of the owner of a house enter by force, by 
command of their master, when the servants of him, who has 
the custody of the house, oppose them.’’ This rule, however, 
is based on the fact that a servant can never be in possession 
of premises where he is employed, and if his employer ejects 
him there may be an assault, but there cannot be said to be 
an interference with even a colourable possession so as to 
approximate his act to a forcible entry. 

There is, on the other hand, good authority for the pro- 
position that if a tenant holds over after the expiration of his 
term and the landlord enters ‘‘ with a strong hand to dispossess 
the tenant by force,’’ the landlord might be indicted for a 
forcible entry (per Lord Kenyon, C.J., in Taunton v. Costar 
(1797), 7 Term. Rep. 431). 

Further detail which modifies this strong pronouncement 
was forthcoming from the court in Hillary v. Gay (1833), 
6 C. & P. 284, where it was said: ‘ If a tenancy of a house 
be determined, and the tenant has promised to leave on a 
particular day, but afterwards refuses to do so, the landlord 
is not justified in putting the tenant’s wife out by force into 
the street ; but if the tenancy be determined and the tenant 
and his family be gone away and the house locked up, no one 
being in possession, the landlord would be justified in breaking 
into the house and obtaining possession.” 

A person who is solely and simply a trespasser cannot 
succeed in a prosecution for forcible entry against one who 
ejects him by force. A case of this sort occurred where a 
schoolmaster who had been summarily dismissed by the 
trustees of the school for an alleged breach of the rules returned 
to the school and broke into the room, which he had used as 
his office, and held it for eleven days, after which he was 
forcibly ejected. In that case the schoolmaster had no prima 


facie right of possession which he might set up against the 








trustees as wrongdoers, and therefore there was no forcible 
entry (Browne v. Dawson (1840), 12 Ad. El. 624). The 
same applies where a person has no title to premises but 
is admitted by a servant of the owner by fraudulently 
pretending to have a title. The possession here is not even 
colourable, and there is nothing to prevent the owner from 
using force in putting him out, without of course causing 
personal injury (Collins v. Thomas (1859), 1 BF. & F. 416). 

As was pointed out by Duke, L.J., in Hemmings v. Stoke 
Poges Golf Club, supra, there have been numerous statements 
by judges that all the estate that need be proved by the 
complainant in order to sustain a prosecution for forcible entry 
is possession, and the material question is whether the 
defendant in a violent and tumultuous manner deprived him 
of his possession (Rea v. Williams, 4 Man. & R. 471, and 
Reg. v. Child, 2 Cox C.C, 102). The weight of authority would 
seem to be in favour of a tenant holding over being entitled to 
prosecute for forcible entry on the basis of an interference 
with his possession. 

If, however, a person billeted was a mere lodger, without 
any tenant’s interest in any part of the house, his presence on 
the premises will not in any sense be such a possession as 
would entitle him to prosecute the owner for forcible entry 
if he were ejected by force after being given a reasonable 
opportunity to leave subsequently to the cancellation of the 
billeting notice. 

The question whether the person billeted has any tenant 
interest in the premises in which he is billeted would appear to 
depend on whether the notice requires a room to be devoted 
to his exclusive use, in accordance with reg. 22 (2) of the 
Defence (General) Regulations, 1939, supra. Many billeting 
notices contain this provision, and therefore it will behove 
the owners of premises affected to use the greatest discretion 
and self-control in assisting in the removal of these tenants 
after cancellation of their billeting notices. 








A Conveyancer’s Diary. 


“Equitable Easements ”—I. 

I wAs recently present at the hearing of a county court case 
which raised neatly a somewhat fundamental point, of whose 
existence many of us had been aware, but on which there is 
no direct authority. Unfortunately, through a series of 
accidents, there is no shorthand note of the reserved judgment, 
but the plaintiff has obtained a copy of the learned deputy 
judge’s note, which is before me. It is understood that the 
defendant, who lost, is not going to appeal, so that a discussion 
is now proper, and may be useful. 

The point involved is how far, if at all, the burden of a 
positive right in alieno solo can run with the land in the 
absence of a dominant tenement. The facts were as follows : 
In 1923, A died seised in fee simple of a small piece of ground 
with two cottages on it. A was an auctioneer who had 
practised in a town three miles from the village where the 
property was situated. A had no other land im the village, 
and it was not contended that he or the defendant as his 
successor in title had ever had any land sufficiently near the 
property to be a possible dominant tenement in respect of 
rights over the property. A had bought the property, which 
abuts on a fairly important road, meaning to use it as an 
advertisement stand. At the time in question the cottages 
were in a very poor state and it is more than likely that the 
real value of the property was as a site for an advertising 
station. The defendant, D, was A’s personal representative 
and also succeeded to his business, but took no other share 
in his estate. The beneficial interest in the property actually 
passed to B and C, the defendant’s sisters, as part of the 
residuary estate of A. D never assented to the vesting of 
the property in any person, and in 1938 conveyed it as 
personal representative of A. At some stage before 1938, and 
probably in the lifetime of A himself, a large notice board 
was put up on the property. The exact date when this was 
done is immaterial and was not in evidence. At any rate, it 
was there before 1938. “Moreover, it was used by the defendant 
for his own personal benefit in his business as an auctioneer. 
Naturally, when the defendant came to sell the property .he 
desired to keep for himself the right to continue to use the 
notice board which he considered a valuable one. He therefore 
conveyed the property to K in fee simple, excepting and 
reserving to himself personally the right during his life to 
enter upon the premises and to use, maintain and repair the 
sale bill board ‘‘ of the vendor’ then erected thereon. The 
defendant stated in evidence that the consideration money, 
£350, for this transaction had been arrived at as follows. 
He-thought that the property (which had by this date been a 
good deal improved) was worth £400. He deducted £50 
because the board was to stay. He would have asked £150) 
if the purchaser had insisted on the board’s departure. It is 
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clear that he did not realise that he should have accounted 
to A’s estate for this reduction in the purchase money, or, 
indeed, that the whole of his actions were of dubious propriety. 
He admitted his fault very honestly in cross-examination, and, 
as the case went, the point did not matter. In 1939 the 
property changed hands twice, as K conveyed to L and L 
conveyed to M. Both these conveyances were expressed to 
be subject to the defendant’s right to maintain the notice 
board. M did a great deal of work to the cottages, which by 
now had been combined into one and modernised, so that the 
property became far more valuable, and the board, from 
having been an important factor in the value of the place, 
became only an incidental eyesore. 

Karly in 1941, M was minded to sell the property and 
entered into negotiation with N, the plaintiff. At the trial 
N swore that when he saw the notice board he immediately 
asked M whose it was, and upon learning that it was D’s, 
asked whether D had other land in the village. Hearing that 
I) had none, N said that in his opinion the board could not 
be maintained there as against a purchaser. It will by this 
time have been guessed that N had some knowledge of the 
law of real property ; he is, in fact, in practice at the Chancery 
Bar. N also swore that, by reason of having formed such an 
opinion, his judgment as to the price to be paid was in no 
way affected by the presence of the board. In February, 1941, 
the property was conveyed by M to N in fee simple, subject 
to the right in question, ‘‘ so far as the same is still subsisting 
and capable of taking effect.”” It is clear that N was a 
purchaser with notice-in-fact as he knew all about the right 
both from his observations and inquiries and from his 
examination of the title. Incidentally, the right was registered 
in the Land Charges Register as an ‘‘ equitable easement,” 
from which expression, for want of a better, those articles 
derive their title. I have gone into the facts at considerable 
length, because, as will be perceived, they raise in the most 
exact manner possible the question whether a positive right 
in alieno solo created for value is enforceable, in the absence 
of a dominant tenement, against a purchaser with actual 
notice. Little more remains to be recited. The plaintiff, 
having bought with the expressed intention of challenging the 
defendant’s right, proceeded at once to do so. The defendant’s 
solicitors replied by asserting that it was valid, and the 
defendant caused notices to be put up on the board. The 
board was so placed that those notices could not have been 
put up without a technical entry on the property, and the 
defendant was therefore guilty of three technical trespasses 
unless he could establish that the right created in 1938 was 
valid as against the defendant. After the usual exchange of 
correspondence, the plaintiff brought an action in the county 
court for damages for trespass and for a declaration, ancillary 
thereto, that the right was invalid against him. To anticipate 
the conclusion, the court held that the defendant, in putting 
up the notices, was guilty of trespass, and gave the plaintiff 
forty shillings damages, costs on Scale B, and a declaration 
as asked. e 

It will now be convenient to examine the relevant rules of 
law. The right in question was a positive right, if it is looked 
at from D’s point of view, in that it permitted D to do 
something on the land of another. Looked at the other way, 
however, it was not at all unlike a restrictive covenant, as 
it, in effect, bound K not to interfere with an existing state 
of affairs, viz., the presence of the board. Thus its effect 
was comparable to that of the covenant in Tulk v. Moxhay, 
2 Ph. 774, itself (not to build on Leicester Square garden), 
ov that in Crawley v. Wolff, 4 T.L.R. 434 (not to alter the 
existing lay-out). As the law stands since 1925, the right was 
obviously an equitable and not a legal one, since it was one 
only for the life of the grantee, and it therefore would have 
been only an equitable right even if there had been a dominant 
tenement. It was thus obviously registrable under the Land 
Charges Act either as an equitable easement or as a restrictive 
covenant ; it is clear from s. 21 of that Act that the registration 
as an equitable easement was effectual as registration, even if 
the right was really a restrictive covenant. It is also clear 
from s. 13 (2) of that Act that the right would have been 
void as against a purchaser if it had not been registered, even 
if it were otherwise enforceable against him, and, conversely, 
by s. 198 (1) of the Law of Property Act, that the registration 
was actual notice to the plaintiff. The learned deputy judge 
held, and he was clearly right in doing so, that registration 
was ‘‘ nugatory,”’ i.e., that the plaintiff was not put in a worse 
position by the fact of registration. On the other hand, it is 
plain that if the right had not been registered non-registration 
would have been fatal to the defendant, notwithstanding that 
the plaintiff had notice-in-fact (Land Charges Act, s. 13 (2), 
and cf. L.P.A., s. 199). That is the first important lesson of 
this case : any person who has a registrable right must register 
it, not because registration will assist him, but because failure 
to register will utterly defeat him. 





In the circumstances, therefore, the case fell to be decided 
on general principles, and here there are various apparently 
conflicting currents. First, there is the famous line of 
authority, most recently pronounced by the Court of Appeal 
in Todrick v. Western National Omnibus Co. [1934] Ch. 561, 
that a right is not an easement unless it is imposed on a 
servient tenement for the benefit of a dominant tenement. 
If it were certain that the burden of a right over land can 
never run unless it is an easement, that would, of course, be 
the end of the matter. Second, there are various old cases at 
law which lay down rules as to the revocability or not of 
licences. These cases are very technical and peculiar, and all 
that is necessary to say of them at this stage is that it is not 
really clear in any of them that when it is held that a licence 
is irrevocable it means irrevocable by anyone besides the 
original grantor. It is one thing for a licence to be irrevocable, 
and not necessarily the same thing for it to be binding on 
persons who were never parties to it. It must be confessed 
that it is not absolutely clear that those concerned in the old 
cases appreciated this distinction, but I shall show that it is 
reasonably clear that any other view of those cases would 
conflict with. the current of modern authority. Third, there 
is the relatively modern decision, of mixed law and equity, by 
a majority of the Court of Appeal in Hurst v. Picture Theatres, 
Ltd. {1915} 1 K.B. 1. This decision is perhaps the most 
criticised one of the present century, as it appeared to extend 
the doctrine of irrevocable licences. I shall discuss it also at 
a later stage, but it will here suffice to observe that it is not 
authority on the present point, as the contending parties were 
the original licensor and the original licensee. Finally, there 
are the cases on enforcement of rights in equity as against 
successors in title of the original grantor. There are numerous 
cases of this sort, of which the best known are those on 
restrictive covenants. In the early days those cases proceeded 
on the footing that it was wrong to allow an assignee of the 
burdened land to escape from a right of which he had notice. 
Latterly, however, the current. has shifted so that since the 
decision of the Court of Appeal in Z.C.C. v. Allen [1914] 
3 K.B. 642, it is impossible to contend (and it is so laid down 
quite definitely in the latest text-book on restrictive covenants) 
that a restrictive covenant can be enforced against an assign 
of the burdened land unless (i) he has actual or constructive 
notice, and (ii) the person seeking enforcement has land to be 
benefited or protected by the covenant. 








Our County Court Letter. 
Decisions under the Workmen’s Compensation Acts. 


Incapacity for Loss of Finger. 


In Kilby v. Williams, at Evesham County Court, the applicant 
was a farm labourer, and on the llth April, 1940, he was 
feeding wood into a saw, when, owing to the absence of a 
guard, one of the applicant’s fingers was cut off. Compensation 
was paid until the 28th June at the full rate of £1 1s. per 
week, on an average weekly wage of £1 14s. 4d. for twelve 
months prior to the accident. Since July, 1940, the applicant 
had done work as a jobbing gardener, earning an average of 
30s. a week, as compared with pre-accident earnings of 34s. 4d. 
An award was claimed for partial incapacity, based on the 
above difference in wages. Owing to a cut on the next finger 
to that lost, the use of the whole hand was diminished, as the 
nerve supply was affected. The respondent’s case was that 
the applicant could work as well now as before the accident, 
and he should be able to earn £2 a week as a gardener. The 
medical evidence was that, apart from some diminution in 
grasp, there was no reason why the applicant should not 
resume his ordinary work. His Honour Judge Roope Reeve, 
K.C., was not satisfied that the applicant could not now earn 
his pre-accident wage of 34s. 4d. No award was accordingly 
made. 


Hernia as Accident. 


In Pitt v. Highley Mining Co., Ltd., at Kidderminster County 
Court, the applicant had had a rupture in 1932, but had 
worked until August, 1940. A claim for compensation was 
then made. The respondents’ case was that no notice of the 
accident had been given in 1932. In 1940 the applicant had 
lumbago, when it transpired that an old rupture had recurred 
owing to the truss being old. The incapacity had only lasted 
for three weeks, while a new truss was fitted. Although the 
age of the applicant was sixty-five, he had continued to work 
five and a half shifts a week for eight years after the accident. 
In spite of their having a good defence, the respondents had 
offered £20, which the applicant was willing to accept in 
settlement. His Honour Judge Roope Reeve, K.C., ordered 
the agreement to be recorded. 
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Landlord and Tenant Notebook. 


Rent Acts: Land Let together with House. 


A FACTOR which may ‘determine whether a dwelling-house is 
within or outside the scope of the Rent, etc., Restrictions Acts 
and which has given less trouble than other determining 
factors is that contained in the provisions excluding houses 
let with land. But the 1939 Act has introduced a new 
criterion ; why, it is difficult to say ; and questions may well 
arise about the effect of the new provision when it applies 
(it does not affect properties controlled before 1st September, 
1939). 

The latter are governed by the Increase of Rent, etc., Act, 
1920, s. 12 (2) (iii): ‘‘ Provided that for the purposes of this 
‘Act, any land or premises let together with a house shall, if 
the rateable value of the land or premises let separately would 
be less than one-quarter of the rateable value of the house, 
be treated as part of the house, but subject to this provision, 
this Act shall not apply to a house let together with land 
other than the site of the house.” 

The delimitation is not as definite as might be desired : as 
witness what was said in Wellesley v. White [1921] 2 K.B. 204 
(in which, unfortunately, the actual decision turned upon 
quite a different point). The demised premises of which the 
plaintiff landlord sought to obtain possession could be 
physically divided into two parts; one would consist of the 
dwelling-house, an outhouse, a stable (detached), a garden, 
a mill, a granary and some land covered by water ;_ the other of 
a meadow. The annual rateable value of the first lot was £20, 
that of the meadow £4 15s. Thus the question arose—-though 
it proved not to be the decisive question—whether ‘“ land 
other than the site ‘of the house’ ought not to include, not 
only the meadow, but all items other than the item ‘‘ dwelling- 
house’; and the county court judge had said that he was 
not satisfied that the rateable value of the land or premises, 
if let separately, would be less than one-fourth of the rateable 
value of the dwelling-house. This shows that the test may be 
more difficult to apply than at first appears ; without consult- 
ing an estate agent, it is easy to see that if parcels consist of 
house plus land and are rated at £x, a rating authority, called 
upon to assess the two separately, might produce figures 
which did not add up to z. What the well-known hypothetical 
tenant would give for a house and good-sized kitchen-garden 
might well exceed the sum of what two tenants would give 
for those ccustituents separately demised. The problem is 
not one of apportionment, the process which has to be carried 
out when a rateable hereditament is divided into flats; the 
two have, however, this in common, that measurement, 
superficial or cubic, may be a, but is not the only, factor. 

The status of most properties to which the 1920 Act could 
apply is likely to have been settled by now. But the Rent 
and Mortgage Interest Restrictions Act, 1939, extended 
control generally and imposed a new criterion (rateable value 
instead of rent) and for certain purposes divided all controlled 
properties into two classes accordingly. By s. 3 (1), without 
prejudice to the provisions for continuing control, the principal 
Act shall, subject to the provisions of the section, apply to 
every other dwelling-house of which the rateable value on the 
appropriate day (6th April, 1939, in London, Ist April, 1939, 
elsewhere in England) did not exceed, etc.; and in relation 
to any such dwelling-house as aforesaid, not being a dwelling- 
house to which the principal Acts applied immediately before 
the commencement of this Act, the provisions of the Rent and 
Mortgage Interest Restrictions Acts, 1920 to 1933, set out in 
the first column of the Ist Sched. to this Act shall have effect 
as if there were made in those provisions the modifications 
respectively provided by that schedule. Section 12 (1) of the 
1920 Act is largely concerned with what is included within the 
purview of the statute and this is modified mainly by 
substituting dates ; subs. (2) deals mainly with exclusion, so 
it is perhaps surprising to find opposite that section in the first 
column of Sched. I to the 1939 Act the simple statement : 
‘* Subsection (2) shall not apply.” 

But the reason, as far as land let together with houses is 
concerned, is a new provision contained in s. 3 (3), which 
runs: ‘‘and for the purposes of the Rent and Mortgage 
Interest Restrictions Acts, 1920 to 1938, as amended by 
virtue of this section, any land or premises let together with 
a dwelling-house shall, unless the land or premises so let 
consists of agricultural land exceeding two acres in extent, 
be treated as part of the dwelling-house ; but, save as aforesaid, 
the principal Acts shall not, by virtue of this section, apply 
to any dwelling-house let together with land other than the 
site of the dwelling-house.”’ 

The ratio between the values of house and land is therefore 
immaterial in the case of properties controlled by virtue of 
the 1939 Act. What matters now is, first, what was the 


rateable value of the whole on the appropriate date, and 
secondly, whether the land is agricultural or not. 


The 








underlying principle seems to be that unless the tenant is a 
farmer he is not to be disqualified for protection. 

‘* Farmer ”’ is used above in a wide sense, however ; and it 
must not be thought that any tenant disqualified in the way 
suggested will, even if length of term satisfies the conditions, 
necessarily be a tenant of an agricultural holding to which the 
Agricultural Holdings Acts, 1923, with all its benefits, applies. 
For in the Rent and Mortgage Interest Restrictions Act, 1939, 
‘** agricultural land ”’ is defined.in s. 7 (1) by reference to the 
definition given in the Rating and Valuation (Apportionment) 
Act, 1928 (which paved the way for ‘ de-rating’’). It 
therefore means not only land, arable. and pastoral, but 
plantations, woods for the growth of saleable underwood, 
poultry farms, nursery gardens; and it is doubtful, to say 
the least of it, whether any of these could rank as agricultural 
holdings. 

One interesting problem which may arise is this: suppose 
the tenant of a house and land, the latter vacant and unused 
but exceeding two acres, patriotically decides to cultivate it : 
will he lose the protection of the Rent Acts ? On the face of 
it, the answer is ‘‘ yes’; for to satisfy the definition borrowed 
from rating law, all that matters is that the land is used as, 
etc., not how it came to be so used. And that a change of 
user can put premises outside the protection of the Rent Acts 
as established in a series of hard-fought cases, from Williams 
v. Perry [1924] 1 K.B. 936, to the conclusive Barrell v. Fordree 
[1932] A.C. 676. 
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Parliamentary News. 


RoyAuL ASSENT. 
The following Bills received the Royal Assent on the 11th November :— 
Solicitors. 
Marriage (Members of H.M. Forces). 
Prolongation of Parliament. 
Local Elections and Register of Electors (Temporary Provisions) 
(No. 2). 
Agriculture (Miscellaneous Provisions). 





WAR DAMAGE CLAIMS. 

An important stage inthe work of dealing with claims for payments 
for war damage to land and houses has just been completed by the 
Regional Offices of the War Damage Commission. When these were 
opened six months ago the officials were faced with an accumulation 
of V.O.W.1 forms notifying damage suffered before the War Damage 
Act came into force. It was necessary to sort these into their appropriate 
districts, town, and street numbers ; to register each individual form, 
and to send to each claimant a second form on which he or she could 
make a claim for payment under the War Damage Act, or if that was 
not necessary a notification that his or her interest was duly recorded. 
This work has now been completed. If, therefore, anyone with an 
interest in war-damaged property who-submitted a V.O.W.1 form has 
not yet received a form of claim or other communication from the 
Commission’s appropriate Regional Office, it must be because, for some 
reason, either the original V.O.W.1 or the Commission’s form has gone 
astray. He or she should therefore apply to the local town hall or 
council offices for a C.1 form, fill it up and post it to the Regional Office 
at the address given on the form. 
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To-day and Yesterday. 


LEGAL CALENDAR. 

17 November.—On the 17th November, 1747, ‘‘ the gaol 
at Maidstone, Kent, was broke open about 8 in the evening 
by twelve persons armed and disguised, who wounded the 
keeper and his assistants and rescued Samuel Prior, Richard 
Blundell, Francis Marketman, and John Hales, notorious 
smugglers, and carried them to a place a little distant where 
a gang of at least twenty with horses in readiness conveyed 
them away.” <A reward of £100 and His Majesty’s most 
gracious pardon were offered to any accomplice who would 
turn King’s evidence. 

18 November.—In 1804, Mr. Robert Aslett, after twenty- 
five years of faithful and meritorious service in the Bank of 
England, abused the position of cashier, to which he had been 
promoted five years before, and the complete confidence, 
which the directors reposed in him, to embezzle at one stroke 
{xchequer bills to the value of £200,000, for the purposes of 
speculation. It was over a month before chance revealed his 
crime. When he was tried at the Old Bailey in September 
four gentlemen kept him company in the dock the whole time. 
He was found guilty, and when sentence of death was passed 
on him he was wretchedly dejected. On the 18th November, 
however, a report of his case was made to the King and he 
was respited during His Majesty’s pleasure. 

19 November, —On the 19th November, 1703, the mysterious 
‘* Man in the Iron Mask ”’ died in the Bastille after twenty-four 
years’ rigorous confinement there and elsewhere. Many 
plausible theories of his identity have been worked out, but 
no one has really penetrated his secret. One certain thing is 
that the mask he was compelled to wear was not of iron but 
of velvet strengthened with whalebone and secured by a 
padlock. He was buried under the name of ‘ Marchioly,”’ 
his age being given as about forty-five. It is said that the 
walls of his cell were scraped, the woodwork and bedding 
burnt and the metal articles melted down, lest any inscription 
should betray his story. 

20 November.—Edward Lowe was twenty-three and 
William Jobbins, educated at St. Paul’s School and bred a 
surgeon, was only nineteen when they were hanged for setting 
fire to the Red Lion Inn in Aldersgate Street. Their idea had 
been to salvage as many of the goods as they could in the 
confusion and carry them off in a cart, acting in concert with 
an apprentice employed in the house. This boy was, however, 
caught carrying off a chest of drawers, convicted and pardoned 
on consenting to turn King’s evidence. The Recorder of 
London, in sentencing Lowe and Jobbins, expressed abhorrence 
of their crime and the hope that they might obtain remission 
of their sins. On the 20th November, 1790, they were taken 
from Newgate in a cart with a specially high seat and hanged 
on a temporary gallows opposite the site of the house they 
had burnt. There they prayed with the chaplain for about 
twenty minutes and confessed their crime. 

21 November.—Mr. John Hampden believed with all his 
might that the earth was flat, and on this theory he challenged 
a gentleman named Wallace. So they entered into a written 
agreement to refer the matter to the arbitration of Mr. Walsh, 
the editor of ‘* The Field,’’ each depositing £500 in his hands. 
The decision went in favour of Wallace, to whom the stakes 
were paid. Thereafter Hampden began a campaign of the 
grossest vituperation against Walsh, sending postcards to the 
advertisers in his paper warning them to have no faith in his 
honour and integrity as he had conspired to defraud him. 
On the 21st November, 1871, he appeared at the Old Bailey 
on a charge of criminal libel, but having made an ample 
apology he was discharged with the consent of the prosecution. 

22 November.—Herbert’ Hardy Cozens-Hardy, son of a 
Sprowstown solicitor in good practice, was born at Letheringsett 
Hall, Norfolk, on the 22nd November, 1838. He went to 
school at Amersham and took his degree at London University, 
being afterwards called to the Bar at Lincoln’s Inn. His 
father was a Congregationalist and his Nonconformist con- 
nections were of considerable service to him. After twenty 
busy years as a Chancery junior he took silk in 1882. During 
five years of that period he had acted as examiner in equity 
and real property law for London University. In court his 
clarity and knowledge brought him respectful attention and 
he appeared regularly in important cases. He was also 
politically active, a disciple of Gladstone, and from 1885 to 
1899 he sat in Parliament as a Liberal. Then began his 
judicial career, first as a judge of the Chancery Division, next 
as a Lord Justice of Appeal, and finally as Master of the Rolls. 

23 November.—William Grove was called to the Bar at 
Lincoln’s Inn on the 23rd November, 1835. At first ill-health 
retarded his professional progress, but this respite turned his 
energies into the course of scientific investigation. His studies 
and his inventions brought him a scientific eminence which, 





as his health improved, stood him in good stead at the patent 
bar. He took silk in 1853 and he was a member of the Royal 
Commission appointed in 1864 to enquire into the law of 
patents. In 1871 he was appointed a Justice of the Common 
Pleas, being transferred to the Queen’s Bench Division in 
1880. He retired seven years later and died in 1896. He 
was an original member of the Chemical Society, a member 
of the Accademia dei Lincei of Rome and a Knight of the 
Brazilian Order of the Rose. 


THE RED FLAG. 

The news that at the opening of the Exeter Assizes by 
Singleton, J., the Red Flag was flown from the Guildhall as 
an allied gesture recalls some delightful pages from Lord 
Justice MacKinnon’s circuit reminiscences, dealing with the 
Swansea and Cardiff Assizes of 1926-7, when the judges had 
to try hundreds of rioters who had broken the peace during a 
coal dispute. There was constant reference in the police 
evidence to the fact that the crowd sang ‘‘ The Red Flag,” 
and MacKinnon, J. (as he then was), never having seen the 
words, obtained a copy from Mr. Artemus Jones, K.C., who 
appeared for all the prisoners and got one of his clients to 
write them down. They inspired him to a composition which, 
in its way, could hardly be bettered and deserves to live as a 
classic of law and letters. Here are some of the verses :— 

‘The Lawyer’s Bag is deepest red 
From blood of clients dried and dead ; 
They hymn its praises as they die 
Or sink to welcome bankruptcy. 
Look round! Where Lawyer’s most resort 
From King’s Bench Walk to Garden Court 
Or in New Square— it’s hues confer 
Distinction on the Barrister. 
With heads bewigged we carry it 
To every .place where judges sit, 
And pray that finally our words 
May sooth the slumbers of the Lords.” 

HoNouR IN CONVICTS. 

In Portugal, where people still live by civilized standards, 
even prison seems to fall into its proper relationship with 
human personality. It was recently reported that two 
convicts serving long terms in a certain gaol wrote to the 
Governor: ‘‘ We have resolved to quit this prison because 
the treatment is bad. We guarantee to give ourselves up at 
Viana de Castelo.”’ Within a few hours of their escape they 
duly presented themselves at Viana de Castelo prison and 
were admitted. This simple good faith and straightforward- 
ness recalls a story told by Sir Hubert Murray, who, as 
Governor of Papua, ‘was once taking two native murderers 
condemned to be hanged to Samarai in his yacht. During 
a stop the prisoners went ashore for a walk and when the time 
came to leave they were not to be found. Just as the vessel 
was about to steam away they were seen dashing down to the 
shore shouting and gesticulating. A dinghy was put out to 
bring them aboard and they apologised very profusely to the 
Governor for coming back late, explaining that they had not 
noticed that the time for re-embarking had passed. With 
some surprise he asked why they had not stayed in the forest, 
and they answered: ‘ But you no say go with you Samarai 
to be hanged?” It is good to know that these two honest 
men were pardoned. 








Notes and News. 


Honours and Appointments. 

The King has approved the appointment of Mr. Joun Francis 
Bourke to be chairman of the County of Worcester Quarter Sessions. 

The Lord Chancellor has appointed Mr. ArcuipaLp WILLIAMS to be 
the Registrar of Bala and Corwen and Dolgelley County Courts as from 
the Ist November, 1941. 

Mr. Justice Urnwatt has been nominated by the Lord Chancellor, 
in exercise of his powers under s. 94 of the War Damage Act, 1940, to 
be the Judge nominated for the purposes of the Act. 

The Colonial Office announce that Mr. F. Gorpon Sits, Puisne 
Judge, Straits Settlements, has been appointed Chief Justice of Palestine 
in succession to Sir Harry Trusted. 

Mr. Noet Mippieron, K.C., has been elected Treasurer of Gray’s 
Inn for the year 1942 in succession to Mr. Justice Hilbery. Mr. Justice 
Hitpery has been elected Vice-Treasurer for the same period in 
succession to Mr. Justice Uthwatt. 


Mr. William Graham Bradshaw, solicitor, of Crawley Down, Sussex, 
and of Moorgate, left £101,989, with net personalty £87,364. 

Mr. Pretor Whitty Chandler, of Sunningdale, Berks, a Master of the 
Supreme Court (Chancery Division) from 1913 to 1938, left £28,053, 
with net personalty £27,959. 
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Notes of Cases. 
APPEALS FROM COUNTY COURT. - 
Crocker v. Hadley. 

MacKinnon, Clauson and Luxmoore, L.JJ. 13th October, 1941. 
County court—Interpleader summons—Goods claimed under £20 in value 

—Claim for damages in summons—No leave to appeal obtained from 

county court judge—County Courts Act, 1934 (24 d& 25 Geo. 5, c. 51), 

8s. 105 (c) and 133 (1); County Court Rules, Ord. 28, r. 11. 

Plaintiff's appeal from an order made by His Honour Judge Topham 
on 15th May, 1941, at the Portsmouth County Court. 

H, who had obtained judgment against C, instructed the bailiff to 
issue execution. The bailiff seized some goods in C’s house and Mrs. C 
put in a claim for the goods on the ground that they were her property. 
It was admitted that the total value of the disputed goods was £12 10s. 
The county court registrar then issued a summons to H and Mrs. C 
under s. 133 (1) of the County Courts Act, 1934, calling upon them to 
interplead as regard the goods and giving Mrs. C an opportunity of 
putting her claim under the County Court Rules, Ord. 28, r. 11, for 
damages in respect of the seizure, which she did. The learned county 
court judge decided against Mrs. C and dismissed her claim for damages. 
Mrs. C appealed. 

MacKinnon, L.J., said that he was satisfied that the matter came 
within s. 105 (c) of the County Courts Act, 1934 (which provides that 
there shall be no appeal without leave of the judge in interpleader 
proceedings where the money claimed or the value of the goods or 
chattels claimed or the proceeds thereof, does not exceed £20). Since 
no leave was granted, the appeal was not in order. Lumb v. Teal & Co. 
(1889), 22 Q.B.D. 675, decided the same point, and was rightly decided. 
West v. Automatic Salesman, Ltd. [1937] 2 K.B. 398, also decided it. 
It would be a most unwarrantable procedure to refer the matter back 
to the county court judge in order to obtain his leave to appeal, as it 
would impose upon the county, court judge the necessity of trying to 
remember the details of a case heard last May. 

CLavson and Luxmoore, L.JJ., agreed. 

CounseL: G. O. Slade; B. Stewart Horner ; J. Scott Henderson. 

Sonicitors: Lucien Fior; H. H. Payne, Registrar of Portsmouth 
County Court. 

[Reported by MAURICE SHARE, Esq., Barrister-at-Law.] 


CHANCERY DIVISION. 


Re Stapleton-Bretherton, Weld Blundeil v. 
Stapicton-Bretherton. 


Simonds, J. 22nd July, 1941. 


Deed of covenant— Mutual covenants to provide for the respective families 
of the parties—No trust created—Whether payments to be made to 
covenantee’s executors or to intended payees. 

Adjourned summons. 

Certain estates were settled to uses under which the father was 
tenant for life in possession with remainder to his son F for life with 
remainder, in the events which happened, to his second son E for life. 
In 1918, F and E entered into a deed of covenant to which they alone 
were parties whereby F covenanted with E that, if he, F, succeeded 
to the settled estates, he would pay to E during his life and after his 
death to his widow £1,000 a year, and E covenanted with F that, if 
he, E, succeeded to the settled estates, he would pay to F’s widow 
such a sum as would bring her income up to £1,000 a year and he would 
make up the income of each of F’s two daughters to £300 a year. The 
father died in 1919 and F succeeded to the estates and duly paid to 
E £1,000 a year. In 1938, F died and E succeeded to the settled estates. 
This summons raised the question whether the annual sums payable 
by E pursuant to the covenant were payable to E’s executors or to 
F’s widow and daughters. 

Srmonps, J., said that no trust in favour of the widow and daughter 
of F was created by the covenant. E, however, claimed that he was 
entitled to fulfil his covenant according to its terms by paying to them 
the stipulated sums. F’s executors claimed that the consideration for 
the covenant came from F alone, that they alone were entitled to 
enforce it and alone could give a valid receipt. They relied upon the 
judgment of Lord Esher, M.R., in Cleaver v. Mutual Reserve Fund Life 
Association [1892] 1 Q.B. 147. He, the learned judge, did not think 
this claim well founded. In that and other insurance cases the proper 
inference from the document itself and the surrounding circumstances 
was that the destination of the payments was a matter of indifference 
to the covenantor and as a matter of construction the covenant- could 
be read as if the words ** or as the covenantee may direct *’ were inserted 
after the name of the payee. In such a case, it might be that the 
executors of the covenantee could unilaterally vary the terms of the 
obligation and require a mode of payment different from that prescribed. 
On the other hand, where the destination of the payment was to the 
covenantor an essential part of the bargain, then it could not be varied 
except by the consent of the covenanting parties. Here it was a matter 
of concern to E that provision should be made for F’s widow and 
daughters. His intention would be defeated if the sums he had agreed 
to pay went to F’s creditors or legatees. In such circumstances he was 
entitled to perform this obligation in the way in which he had agreed 








to perform it. Accordingly, F’s executors were not entitled to direct 
E to pay the sums to themselves instead of to the persons named in 
the deed. 
COUNSEL : 
W. F. Waite. 
SOLICITORS : 
and Humbert. 
[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


Wilfrid Hunt; W. P. Spens, K.C., and A. H. Droop ; 


Taylor, Kirkman & Mainprice, Manchester; Taylor 


In ve Fraser-Taylor’s Application. 
Morton, J. 30th July, 1941. 

Emergency provisions—A pplication by mortgagee for leave to appoint 
receiver—Evidence required—Courts (Emergency Powers) Act, 1941 
(2 & 3 Geo. 6, c. 67), 8. 1 (2). 

Originating summons. 

By a mortgage dated the 20th May, 1937, certain premises were 
charged by the respondent in favour of the applicant. The applicant 
alleged that the mortgaged premises had not been kept in repair in 
accordance with the covenants in the mortgage deed and he took out 
this summons under the Courts (Emergency Powers) Act, 1939, for 
leave to exercise any remedy available to him by way, inter alia, of 
the appointment of a receiver. The respondent contended that it was 
necessary for the applicant to prove by evidence that a prima facie 
case for the appointment of a receiver had arisen. 

Morton, J., said that under the Chancery Practice Direction Of the 
15th November, 1939, it was stated that applications under s. 1 (1), (2) 
and (3) of the Act need not in the first instance be supported by any 
affidavit. It was only necessary to produce the mortgage. It was 
contended that that practice was wrong. He did not agree. The 
court had not to consider whether the right to exercise any remedy had 
arisen. The decision of Bennett, J., in Jn re The Royal Bank of Scotland 
[1940] 1 Ch. 857; 84 Son. J. 501, was distinguishable, as there it was 
apparent on the face of the summons that the power had not arisen. 
That decision was no authority for the proposition that the applicant 
had to make out a case for the exercise of his remedy. The applicant 
must be given the leave which he sought. 

CounseL: Raymond Jennings ; W. Waite. 

Souicirors: E. H. North & Co., for A. Fraser Taylor & Co., 
Brighton; Jennings, Son d& Ash, for Gates, McCally & Buckwell, 
Brighton. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


KING’S BENCH DIVISION. 
Salisbury and Another v. Gilmore and Another. 
Hilbery, J. 21st July, 1941. 

Landlord and tenant—Repairing covenants—Tenant’s failure to observe 
at end of lease—Proposed demolition of premises—Scheme postponed 
because of war—Whether tenant protected from landlord’s claim for 
breach of covenant—Landlord and Tenant Act, 1927 (17 & 18 Geo. 5, 
c. 36), 8. 18 (1). 

Action for damages for breach of covenant. 

By a lease dated 23rd March, 1926, the plaintiff demised to the 
defendant the premises, No. 59, New Bond Street, London, for fourteen 
years from the 29th September, 1925. The defendant coyenanted with 
the plaintiff and those from time to time entitled in reversion to carry 
out repairs of a specified kind. When the lease ended in September, 
1939, the premises were ripe for demolition for the purpose of re-erection 
of new premises on the site. In May, 1937, the defendant was informed 
by the plaintiff in reply to a request for a renewal of the lease that the 
premises were to be demolished, and was offered accommodation in 
the new premises to be erected, the offer being refused. When the war 
broke out on the 3rd September, 1939, no constructional drawings or 
specifications had yet been prepared, and the scheme of rebuilding 
became impossible to carry out, and was postponed indefinitely. His 
lordship found as a fact that the diminution in value of the reversion 
caused by the defendant’s breaches of covenant was the same as the 
cost of doing the neglected repairs, namely, £371. By s. 18 (1) of the 
Landlord and Tenant Act, 1927, ‘‘ Damages for a breach of covenant 
. to keep or put premises in repair during the . . . lease . . . or 
. at the termination of a lease, ... shall in no case exceed the 
amount (if any) by which the value of the reversion . . . in the premises 
is diminished owing to the breach . . . and in particular no damage 
shall be recovered for a breach of any such covenant ... to... put 
premises in repair at the termination of a lease, if it is shown that the 
premises . would at or shortly after the termination of the tenancy 
have been or be pulled down, or such structural alterations made therein 
as would render valueless the repairs covered by the covenant < 
It was argued for the plaintiff that, as the premises were not pulled 
down or going to be pulled down at the termination of the lease, he 
was entitled to £371 damages. It was argued for the defendant that 
the words‘ would . . . have been . . . pulled down ” made it necessary 
to imply into the subsection the further words *‘ but for some extraneous 
cause,” and that he had a defence under the subsection because the 
premises would have been pulled down as specified but for the outbreak 
of war. 

Hixpery, J., said that, whatever s. 18 (1) made it relevant for the 
tenant to establish in answer to the landlord’s claim for breach of 
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covenant, since that proof would bar the recovery of damages and the 
word ‘‘ recovery ” in conjunction with the word ** damages ” was only 
apt to refer to proceedings at law, the time for the tenant to prove it 
must be after the proceedings had been taken against him, that was, 
when he put in his defence. The end of the term was therefore already 
a thing of the past when the tenant set up his answer to the landlord’s 
claim. That consideration showed the language of s. 18 (1) to be both 
ungrammatical and inappropriate. A tenant could show that the 
premises would be pulled down within a short time which could properly 
be described as ‘‘ shortly after the termination of the tenancy ” ; or he 
could show that the premises **‘ have been pulled down” ; but it was a 
strange way of expressing Parliament’s obvious intention to provide, 
as did s. 18 (1), that the tenant could show that the premises would be 
pulled down at the end of the tenancy, that ending being already in 
the past. Then, if the word ‘‘ would” were coupled to ‘* have been,” 
which actually followed it in the subsection, how could any tenant, 
at a date after the tenancy had actually ended, show that the premises 
would have been pulled down at the termination of the tenancy. Read 
thus, s. 18 (1) appeared to omit some circumstance but for which the 
premises *‘ would have been” pulled down, The other possibility was 
that there had been an inadvertent transposition of the word ** would.” 
If words were to be added, why those for which the defendant contended ? 
The present case showed that the implying of such words into s. 18 (1) 
might work injustice, since, the war preventing demolition and 
rebuilding, the landlord would be obliged to take possession of premises 
depreciated in value by the tenant’s breaches. If the suggested 
transposition were not adopted, the subsection would be enabling the 
tenant to show that the premises would have been or would be pulled 
down, but not that they had been. That would be ended by reading 
s. 18 (1) ‘if it is shown that the premises . . . have been or would be 
pulled down.” Such a transposition had been held permissible in 
Lyde v. Barnard, 1 M. & W. 101, in the construction of s. 6 of Lord 
Tenterden’s Act. Accordingly, the defendant here having failed to 
show that the premises either had been, or would at or shortly after 
the expiration of his lease be, pulled down, there must be judgment for 
the plaintiff for £371. 

CounseL: Havers, K.C., and Rochford ; Denning, K.C., and Weitzman. 

Souicitors : Nicholson, Freeland & Shepherd : Gale & Phelps. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


PROBATE, DIVORCE AND ADMIRALTY. 


Monckton, F. H. v. Monckton, C. W. 
Henn-Collins, J. 31st July, 1941. 


Divorce—Desertion by wife—Voluntary patient in mental home after 
alleged act of desertion—No hreach in continuity of period of three years 
immediately preceding the presentation of the petitiun—Supr Court 


of Judicature (Consolidation) Act, 1925 (15 & 16 Geo, 5, ¢. 49), 8. L76— 

Matrimonial Causes Act, 1937 (1 Edie. 8 & 1 Geo. 6, ¢. 57), 8. 2 

Mental Treatment Act, 1930 (20 & 21 Geo. 5, c. 23), 8. 5. 

A husband’s petition for dissolution of marriage on the ground of 
the respondent’s desertion for three years and upwards immediately 
preceding the presentation of the petition. 

The respondent, who lived in her own house with the petitioner, 
asked him after a quarrel with her on or about the 23rd December, 1937, 
to clear out and take all his kit with him. On 13th December, 1939, 
the respondent was received into a mental home as a temporary patient 
and a week later was re-graded as a voluntary patient. On 22nd 
January, 1940, she was discharged from the mental home. On 20th 
and 23rd December, 1939, she wrote penitent and affectionate letters 
to her husband, but at an interview with him before he left for France 
on active service with his regiment on 9th January she quarrelled with 
him and told him that she never wanted to see him again. When he 
returned from France he again tried unsuccessfully to obtain a 
reconciliation. Section 5 of the Mental Treatment Act, 1930, provides 
(inter alia): ‘‘(1) Subject to the provisions of this section, a person 
who is suffecing from mental illness and is likely to benefit by temporary 
treatment but is for the time being incapable of expressing himself as 
willing or unwilling to receive such treatment may, on a written 
application duly made in accordance with the provisions of this section 
but without a reception order, be received as a temporary patient for 
the purpose of treatment.” 

Henn Couns, J., said that he had to take account of the period 
which lay between the 13th December, 1939 and 22nd January, 1940. 
For one week of that period tlie respondent was a temporary patient, 
and for the rest a voluntary patient. In Williams v. Williams {1939} 
P. 365, the Court of Appeal held that in a case of desertion an intention 
to desert must be proved or imputed throughout the whole period of 
three years before the commencement of the suit, but in the case of a 
certified person no such inference could be drawn because (in the words 
of the Master of the Rolls) * there is, generally speaking, no capacity 
to take such a step, or to give to it the quality of volition required to 
produce a legal result.” After referring to Rushbrook v. Rushbrook 
[1940] P. 24, his lordship said that it was clear on authority that he 
could not consider the medical evidence as to the actual state of the 
respondent’s mind if there was no distinction on the facts between a 
temporary patient or a voluntary patient and a certified patient. His 
lordship thought that there was a distinction in fact. All he could 
learn, without the aid of the doctor, from the fact that the lady was 
received as a temporary patient, was that she was a person suffering 





from mental illness and incapable of deciding of her own motion whether 
she ought or ought not to go into the hospital. For what it was worth, 
he also had the medical evidence, which of course, he could not consider, 
but for the distinction between this case and Williams v. Williams and 
Rushbrook v. Rushbrook. The evidence was that this lady was capable 
of forming an opinion that she did not want to go back to her husband. 
The doctor had said that this applied to the whole period of her being 
in his care, which was roughly five weeks and covering the whole of 
the sojourn in the hospital; and if that question of fact was, on the 
authorities, open to hira—as he thought it was, for the reasons he had 
given—he should find as a fact that during the whole of that period 
she had a mind sufficient to form an intention of returning or not, as 
the case might be. Decree nisi granted. 

CounseLt: B. Mark Goodman. 

Soxicrtors : Zeffertt, Heard & Co. 

[Reported by MAURICE SHARE, Esq., Barrister-at-Law.] 








War Legislation. 


STATUTORY RULES AND ORDERS, 1941. 


E.P.1715. Benzole Recovery Plant Order, Oct. 24. 


E.P. 1693. Canned Goods (Prohibition of Retail Sales) Order, Oct. 28. 
E.P. 1718. Condensed Milk (American) Distribution Order, Nov. 1. 
E.P. 1731. Condensed Milk (Distribution) Order, 1940. Amendment 


Order, Noy. 1. 
Controi of Plastics (No. 2) Order, Nov. 1. 
. Control of Willow Rods (No. 3) Order, Nov. 3. 
9. Defence Areas (No. 2) Order, Oct. 31. 
2. Factories (Examination of Plant) Emergency Order, 
Oct. 24. 


Feeding Stuffs (Rationing) Order. Directions, Oct. 30. 


E.P.1710. Fire Services (Emergency Provisions). National Fire 
Service (Alteration of Fire Areas) Regulations, Oct. 31. 

E.P. 1700. Flour (Maximum Retail Prices) Order, 1941. General 
Licence, Oct. 29. 

E.P. 1697. Food (Restrictions of Dealings) Order, 1941. Amendment 
Order, Oct. 29. 

E.P. 1694. Food Transport Order, Oct. 28. 

k.P. 1692. Home Grown Carrots (19841 Crop) (Control) Order, 
Oct. 28. 

K.P. 1699. Home Grown Tomatoes (Maximum Prices) Order. Amend- 


ment Order, Oct. 29. 
E.P. 1698. Home Grown Wheat (Control of Prices) Order, Oct. 29. 


K.P. 1690. Limitation of Supplies (Misc.) (No. 11) Order. General 
Licence, Oct. 28, re Mechanical Lighters. 

E.P. 1686. Limitation of Supplies (Toilet Preparations) (No. 2) Order, 
Oct. 27. 

E.P.1711. Petroleum (No. 2) Order, Oct. 24. 

K.P.1701. Poultry (Maximum Prices) (No. 2) Order, Oct. 29. 

E.P.1714. Public Utility Undertakings General Direction, Oct. 24. 

E.P. 1680. Road Vehicles. Standing Passengers (No. 2) Order, 
Oct. 22. 

E.P. 1727. Straw (Control and Maximum Prices) Order. General 
Licence, Oct. 31. 

No. 1719/L.31. Supreme Court, England. Procedure. Rules of the 


Supreme Court (No. 6), Oct. 31. 
' 

Copies of the above 8.R. & O.’s, etc., can be obtained through The 
Solicitors’ Law Stationery Society, Ltd.) 22, Chancery Lane, London, 
W.C.2, and Branches. 

Notes. 

Major Anthony Alfred Harmsworth Marlowe (Conservative), barrister- 
at-law, at present in the Judge Advocate-General’s Department, has 
been returned unopposed as M.P. for Brighton to fill the vacancy 
caused by the resignation of Lord Erskine. Major Marlowe was called 
in 1928. 

Waste paper is a vital necessity to the national war effort, and we 
appeal to all readers of Tue Soricrrors’ JourNAL to turn out all old 
correspondence, parchments, out-of-date documents, books and old 
periodicals to assist the Ministry of Supply in their drive for 100,000 


tons of waste paper at once. Local authorities will arrange for collection. 





SOLICITORS’ ACT, 1941. 

With reference to our article on this subject in our last issue, 
it should perhaps be made clear that s. 18 directs, and does not 
merely empower, The Law Society to make Rules concerning the 
keeping by solicitors of proper books and a separate bank account 
for trust moneys which a solicitor holds when he has as co-trustee or 
co-trustees only a partner or partners or other person or persons in his 
office. Further, the declaration which by s. 5 a solicitor must make 
personally that he has complied with the Solicitors’ Accounts Rules 
is not a statutory declaration, so that the proceedings against a solicitor 
who signs a false declaration under the section will be taken by the 
Disciplinary Committee of the Society. By a clerical error the figure 
paid annually to the revenue authorities through solicitors was given 
as £100,000, instead of £100,000,000. 























